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MW/ ORDER

PER AMARJIT SINGH, JM:

The assessee has filed the present appeal against the order dated
10.01.2019 passed by the Commissioner of Income Tax (Appeals) -25,
Mumbai [hereinafter referred to as the “CIT(A)”] relevant to the A.Y.2011-
12.

2. The assessee has raised the following grounds: -

“1. On the facts and the circumstances of the case and law, the learned
Commissioner of Income Tax (A) erred in directing the Assessing Officer
to reassess the net commission income of the appellant @1.25% plus
TDS of the gross value of building material bills as against 0.75% as

admitted by the appellant.
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2. On the facts and the circumstances of the case and in law, the learned

Commissioner of Income Tax (A) erred in directing the AO to adopt
percentages on the activities carried out by the appellant, and such
percentages are excessive and not prevalent in the market as stated in
the assessment order to be the rate being charged in market for such

transactions.

3. On the facts and the circumstances of the case and in law, the learned
Commissioner of Income Tax (A) erred in directing the Assessing Officer
to reassess he net commission income of the appellant @ 1% plus TDS of
the gross value of transportation bills as against 0.50% as admitted by

the appellant.

4. On the facts and the circumstances of the case and n law, the learned
Commissioner of Income Tax (A) erred in adopting the rate of
commission on gross value of building material @1.25% and gross value
transportation @1% stating that appellant was not able to prove
handing over the cash to LI 19 parties from whom cheques were
received! Without appreciating the fact that neither the issue of handing
over the cash to the parties was raised by the Assessing Officer in the
course of assessment proceedings nor the same has been discussed in the

assessment order.

5. On the facts and the circumstances of the case and, in law, the learned
Commissioner of Income Tax (A); failed to appreciate that appellant has
during the course of appellate proceedings, explained that she was
maintaining a diary wherein entries of cash returned by her to the

parties during the year under reference have been duly recorded.

6. On the facts and the circumstances of the case and' in law, the learned
Commissioner of Income Tax (A)'l failed to appreciate that in the earlier

order of CIT(A) dated 08.09.2015 against the original assessment order
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dated 25.02.2014 rate of commission on transportation bills was

determined. @0.5% of the gross value of transaction.

7. The appellant craves leave to add, amend, alter) modify, delete and/or
change all or any above grounds on or before the date of hearing. ”

3. The brief facts of the case are that the assessee filed its return of
income on 29.09.2011 declaring total income to the tune of Rs.1,53,030/-
for the A.Y.2011-12. The assessment was completed on 25.02.2014
determining total income to the tune of Rs.4,75,920/- u/s 143(3) of the Act.
At the time of assessment, the assessee filed an affidavit that she was
merely providing accommodation entries and not doing any genuine
business. The assessee was earning commission of 0.5% on transport bills
and 0.75% building material bills. The AO held that the rate of commission
@ 2% on supply of material and @ 0.50 on the income of Transportation
Charges. The assessee filed an appeal before the CIT(A) who restricted the
addition @ 2% on income on supply of material and 0.50% upon the
income of transportation charges vide order dated 08.09.2015. The assessee
filed an appeal before the Hon’ble ITAT and the Hon’ble ITAT remanded
the issue before the AO to justify the bills and assess the income on supply
of material @0.75%. Thereafter, the AO further assessed the income on
supply of material @ 2% and income @ 2% on transportation charges.
Subsequently on appeal, the CIT(A) restricted the income @ 1.25% income
on supply of material and @ 1% upon the income of transport charges. The
assessee was not satisfied, therefore, the assessee has filed the present

appeal before us.

ISSUE Nos. 1 & 2
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4, Under these issues the assessee has challenged the addition @ 1.25%
upon the income on supply of material. It is the second round of appeal, the
AO estimated the commission @ 2% whereas CIT(A) confirmed the
commission income @ 1.25%. The Hon’ble ITAT has already directed to
assess the income @ 0.75% after due verification of bills and cheques vide
order dated 28.11.2016. The assessment order speaks about the non-
furnishing of proper evidence. However, at the time of filing the present
appeal, there is nothing on record to which it can be assumed that the rate
of commission should be @ 1.25%. This matter has already been
considered by the Hon’ble ITAT and the Hon’ble ITAT has already
directed the AO to assess the income @ 0.75% after due verification of
bills and cheques. We nowhere want to further re-assess the income on
supply of material. By relying upon the order of the Hon’ble ITAT dated
28.11.2016, we restrict the commission income @ 0.75% on supply of
material. Accordingly, these issues are decided in favour of the assessee

against the revenue.

ISSUE Nos. 3 & 4

5. We have heard the argument advanced by the Ld. Representative of
the parties and perused the record. We find that the CIT(A) has passed the
order dated 08.09.2015 in which the income @ 0.5% was estimated on
transportation charges and the said finding has accepted by assessee. The
assessee did not appeal before the Hon’ble ITAT on these grounds.
However, the Hon’ble ITAT remanded the issue of commission income on
supply of material before the AO. But the AO re-assess the income on

supply of material @ 2% and income on transportation charges @ 2%. The
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Issue of transportation charges was not remanded to the AO. But the AO re-
assessed the income on transport charges @ 2% which is not justifiable.
The CIT(A) has assessed the income on transportation charges @ 0.50%
which has been accepted by the assessee. Keeping in view of the all the
facts and circumstances, we are of the view that the income @ 0.50% on
transport charges has attained the finality vide order dated 08.09.2015
passed by the CIT(A) which is not liable to be varied/changed.
Accordingly, we restrict the addition @ 0.50% upon the commission
Income on transportation charges. We decide these issues in favour of the

assessee against the revenue.

9. In the result, the appeal filed by the assessee is hereby partly

allowed.

Order pronounced in the open court on 07/07/2021

Sd/- Sd/-
(PRAMOD KUMAR) (AMARJIT SINGH)
JUTeHE / VICE PRESIDENT 1% JST/IUDICIAL MEMBER
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